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STATEMENT of the CASE

This matter arises under the Conprehensive Enployment Train-

ing Act of 1973, as anended, 29 U S.C. § 801_et seq. (Cera) and
the regulations issued pursuant thereto, including the revised
regulations at 20 C.F. R § 656.88, 44 Fed. Reg. 20035-36 (1979).
It was heard before Adm nistrative Law Judge (ALJ) Anastasia T.
Dunau in QOctober 1982. Respondent Vernont Conprehensive

Enpl oyment and Training O fice (VCETO requested that | assert
jurisdiction in this case and | did so on Septenber 9, 1983.
Briefs were subnmitted by all parties to ne. The ALJ has provided
an excellent summary of the undisputed facts of this nmatter

in her recomrended Decision and Order which is appended hereto.
Her findings asto the enploynent status of the Conplainants
and to the unlawfulness of their termnation is adopted. Her

award of back pay to the Conplainants is adopted but the date



it termnates is nodified to June 30, 1980, in lieu of Cctober 22,
1982. Her decision that the Conplainants are not entitled to
attorney's fees is adopted.

BACKGROUND

The Conpl ai nants were enployed as Regional Resource Special -
Ists to act as support staff for State Regional Manpower and
Services Councils (regional councils). These regional councils
were to provide local input concerning enploynment opportunities
to VCETO the state agency charged with admnistering the CETA
programin Vernont. The regional councils were originally author-
i zed by a Governor's Executive Oder in 1974, and the staff posi-
tions were subsequently established under the by-laws devel oped
by the state agency. The Conpl ainants were hired in March 1977
pursuant to these by-laws to serve as staff to two of the four
regional councils (the other two staff persons are not parties
to this action). Their salaries were paid out of the Governor's
di scretionary CETA funds, and were channel ed through the Chanplain
Val ley Work and Training Program (CWMP). The record clearly
establ i shes CVWMP to be nerely the "paymaster” for the regional
resource specialists, as an admnistrative convenience to Respondent,
VCETO.  There was never any intention by either VCETO or CVWMP
that the latter exercise any supervisory responsibilities with
regard to the regional resource specialists.

The regional resource specialists were under the supervision
of the regional council chairpersons. The chairpersons were

responsible for the day-to-day activities of their assigned
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staff specialist. The chairpersons filled out performance eval u-
ations on the staff specialists and submtted themto the Execu-
tive Director of VCETO. In July 1979, the regional resource

speci alists came under the direct supervision of vCETo's Executive
Secretary.

In October 1979, VCETO did not renew its contract with CVWMP,
but rather offered the Conplainants individual service contracts.
These contracts were materially less favorable to the staff
specialists. They had no provision for any of the fringe benefits
that the Conplainants had heretofore enjoyed, they had a snall
wage increase to offset only a part of the benefit package |oss,
and they were for a termof 90 days, cancelable before that
tinme on 30 days notice. The Conplainants refused to sign
the contracts claimng to have been constructively termnated w thout
benefit of any of the merit staffing principles to which
they were entitled as CETA program admnistrative staff.

The Conpl ainants grieved this action by the Respondent and
their allegations of wongful termnation were sustained by a
state Hearing Oficer. That decision provided for back pay to
the Conplainants as the appropriate renedy, since there had been
significant changes in the CETA program s operations, includ-
ing the reduction of VCETO adm nistrative staff which nade rein-
statement inappropriate. The VCETO Executive Director declined
to follow the Hearing Oficer's reconmrendations. The Conplainants
then appealed to the Federal Grant Oficer. The Gant Oficer

al so found on behalf of the Conplainants and ordered back pay



as restitution for their damages, fromthe time of their effective
termnation, Cctober 1, 1979, until the date of his decision,

April 21, 1981. This order was appeal ed by Respondent, and the
matter was heard before ALJ Dunau on Cctober 21 and 22, 1982.

Judge Dunau found in favor of the Conplainants and ordered the
back pay to run from Cctober 1, 1979, through the date of the
hearings, COctober 22, 1982.

Respondents requested that | take jurisdiction over this
matter on the issue of back pay and the Conplainants requested
that | reverse the decision denying them attorney's fees.

DI SCUSSI ON
Were the Conpl ai nants enpl oyees of the Respondent?

The Respondent raises the threshold defense that the Conplain-
ants were not in its enploy, but were independent service contrac-
tors, ab initio. A review of the record fails to sustain this
contention,

A determnation as to whether an enployer-enpl oyee rel ation-
ship exists usually rests on two predomnating factors. First,
is the right to control the ways and neans that the work is to
be acconplished; second, the econonmic reality that underlies
the relationship. Between the two criteria, the right to control
I s paranmount to the economc factor. Royce v. Bechtel Power
Corp., 83-ERA-3, Secretary's Decision, March 1984. Cobb v.

Sun Papers, Inc., 673 F.2d 337 (11th Cr. 1982); Hickey v. Arkla
| ndustries Inc; 699 r.2da 826 (D.C. Cir. 1979). See also Mnogue V.

Rutland Hospital, 119 Vt. 336, 125 A.2d 796 (Sup. Ct. 1966),
and, Thomas v. U.S. 204 F. Supp. 204 (D. Vt. 1962).




Congress has al so distinguished between independent Service
contractors and enpl oyees when it anended the National Labor
Rel ations Act, in 1947. (Labor Management Relations Act, Section
2(3), 29 US.C 152 (3)).

""Enpl oyees' work for wages or salary under direct supervi-
sion. 'Independent contractors' wundertake to do a job for
a price, decide how the work will be done, usually hire
others to do the work, and depend for their income not upon
wages, but upon the difference between what they pay for
oods, materials and labor, and what they receive for the
end result, that is, upon profits." HR Rep. No. 245,
80th Cong. 1st Sess. 18 (1947) quoted in NLRB v. Amber
Delivery Service, 651 r.2d 57, 61 (1st Gr. 1981).

At no time during their enploy could the Conplainants be

construed as independent service contractors. They were either
under the direct supervision of the regional council chairpersons,
or the Executive Secretary of VCETO It is equally clear that
they were not the enployees of CWMP. The record |eaves no doubt
that it was never intended for CWMP to act in a supervisory
capacity over the Conplainants and in fact it never did so.

The Respondent additionally contends that if its theory
of the Conplainants being independent service contractors is
rejected, that CYWWP rather than itself be considered the Conplain-
ants' enpl oyer.

Respondent's contention is based on the fact that the Conplain-
ants did not appeal the Gant Oficer's award to them of certain
cost of living salary increments which he determ ned had been
wongfully wthheld by the Respondent, in a prior and separate
grievance action. At that time, the Gant Oficer used CVWIP's
cost of living adjustnent schedule to determne the anount to
be awarded to the Conplainants.
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1 am not bound by the Gant Oficer's device and reject
Respondent's contention that | am as being wthout foundation
on the record. | therefore concur in the aLd's finding that
t he Conpl ai nants were vCETO's enpl oyees and entitled to the sane
personnel protections afforded to all of its enployees as a cera
Prime Sponsor and embodied in 29 CF. R 98.14(a) and 20 C F.R
676.43(a)(1).

Does the Secretary Have the Right to Intervene in This Mtter?

The Respondents raise a collateral defense that the Secretary
Is wthout authority to address the alleged wongs done to the
Conpl ainants as individuals. This contention is based on the
wording of the Intergovernmental Personnel Act (1pa) (P.L.  91-648)
which at once requires that all state enployees be covered by
merit staffing principles but precludes the Secretary as a Federa
official frombringing an action on behalf of any individua
state enpl oyee.

This contention is rejected. By adopting and making the
standards for a nerit staffing system of personnel admnistration
applicable to CETA admnistrative staff, the Secretary did not
al so adopt the limtation of authority contained in the 1Ipa,

That restriction does not apply to the Secretary's extensive

and independently derived authority under CETA itself to assure
conpliance with the statute by, anmong other things, ordering
appropriate sanctions and renedies. This authorization is explicit-
ly set forth at § 106(d) of the Act.




Respondent's further contention that any such sanction imposed
by the Secretary would be violative of the federalism concept
embodied in the Tenth Anendnent to the Constitution has been
found to be lacking in nerit. See Kentucky v. Donovan, 704 F,2d
288 (6th Gr. 1982) citing Pennhurst v. Haldeman, 451 U S. 1 (1981).

Were the Actions of the Respondent a Substantive

Violation of the Conplainants' R ghts?

The actions of the Respondent were a substantial violation
of the Conplainants' enployment rights. A review of the record,
including the testimony of various state Personnel Department
officials indicates that the Respondent did not treat the Conplain-
ants as it did other state enployees. Under Vernont |aw, the
positions of the Conplainants should have been classified, albeit
as limted termenpl oyees, and as such woul d have had the protec-
tions granted other enployees. Title 3, Vernont Statutes Annota-
ted (V.S.A) Chapter 13, ss 310, 311, and 312.

Thirty months elapsed fromthe tine the Conplainants changed
from Public Service Enployment participants to regular, limted
term enpl oyees of VCETO. The Respondent's initially unsuccessful
attenpt to classify the positions does not excuse it fromtrying
again to neet the objections of the state Departnent of Personnel.
The testinony of C aude Magnant, Director of t he Division of
Personnel, indicated that it is often necessary for agencies to
redo position descriptions to satisfy both his department and
the legislative conmttee that rules on personnel natters.

He al so testified (Testinony at page 62, et seq.) that the Respond-

ent would have been prevented from acting as it did (i.e. offering



t he Conpl ai nants individual service contracts) had the Conplain-
ants' positions been classified. Al of these matters were within
the control of VCETO  They neglected to undertake the required
procedures and conpounded the injury by arbitrarily changing

the Conplainants' terns of enployment.

|s the Award of Back pay an Appropriate Remedy in this Matter?

The changi ng enphasis of the CETA program away from public
sector enployment toward private sector initiatives during 1980
precluded a renedy of reinstatenment for the Conplainants. The
reconmended award of back pay by the state Hearing Oficer, the
Federal Gant Oficer, and the ALJ were proper as an effort to
make the Conplainants "whole." \Wile the appropriateness of
back pay was questioned by the courts prior to the 1978 anmend-
ments to CETA (See Geat Falls v. Department of Labor, 673 F.2d
1065 (9th Gir. 1982)); since its enactment other courts have had

no problemin affirmng back pay awards. Regul ations pursuant
to the 1978 anendnents have specifically indicated that back pay
awards can be appropriate (20 CF. R § 676.91(c) (1980)). See
Kentucky v. Donovan, 704 F.2d 288, 294 (6th Cir. 1982); County
of Monroe v. Department of Labor, 690 F.2d 1359 (11th Cir. 1982);
M waukee County v. Peters, 628 r.2d 609 (7th Cr. 1982).

. The courts have recognized the authority of the Secretary
to make back pay awards even in cases where they set aside such
awards. In those instances, there were technical defects in
the procedures used by the agency, but the agency was clearly
within its rights for termnating the enployee notw thstandi ng

its faulty process. See City of Boston v. Secretary of Labor,




631 F.2d 156 (1st Cir. 1982) [termination for cause even though
the process was technically deficient]; County of Monroe v.
Departnent of Labor, 690 r.2d4 1359 (11th Cr. 1982) [term na-

tion substantively correct, but technically deficient]. Wen

the deficiency adversely affected the enployee's rights, back
pay was appropriate until the deficiency was corrected. See
City of Chicago v. U.S. Departnent of Labor, No. 83-1421, (7th-
Cir. 1984); In the Matter of Allen Goielli, 79-CETA 148 (1982).

In the matter now before me the wongful action was not nerely

technical. There is nothing in the record to indicate that the
Conpl ai nants were discharged for cause, nor were they afforded
any of the procedural protections they were entitled to prior
to discharge. (See 3 V.S A. Ch. 13, 5§ 312)

A back pay award was therefore appropriate and should have
continued until such tine as the defect was cured or until the
Conpl ai nants' enpl oyment coul d have been lawfully term nated
and not as a continuance of the agency's wongful act.

Testimony at the hearing before the ALJ adduced that the
regi onal councils went out of existance on June 30, 1980. The
Conpl ai nants did not contradict this statement. The charters
of the regional councils were allowed to |apse in response to
the change in policy direction for cera emanating from the Labor
Department.  The nonrenewal of the councils' charters after June 30
coul d not be construed as a continuation of vCETo's w ongfu
acts against the Conplainants. Wth the councils out of existence,
the reason for the Conplainants' enployment also ceased to exist.

At that tine, their jobs could have been |awful |y abolished.
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See Trico V. NLRB, 489 F,2d 347 (2d Cir. 1973). The Conplainants
did not show that they had superior rights at the time of their

termnation to any of the incunbents who were VCETO staff. |t js
al so highly speculative if their seniority as resource specialists
woul d have prevailed in a competative appointment to fill the
Executive Secretary position which becane vacant in Septenber

1980. Such specul ation can not give rise to |legal renedies.

See wWolfson V. U.S., 492 F.2d 1386 (Ct. . 1974).

Since the termnation dates for awarding back pay by both

the Grant Officer and the ALJ were based on a prem se that the
Conpl ai nants m ght have had superior rights to the dimnishing
nunber of jobs in VCETO, | cannot sustain their determ nations.
Al though there is no serious question that the Respondent did
wongfully adversely affect the Conplainants' enployment rights,
there also does not appear to be any justification to awarding
back pay to the Conplainants beyond the date when their primry
wor kpl ace no | onger exi sted.
Are Awards of Back Pay Appropriate At This Tine?

The CETA legislation authorizes the Secretary to "order
such sanctions or corrective actions as are appropriate . .."
and "... to take whatever action is necessary to enforce such
order..." when a recipient of CETA funds has failed to conply
with any provisions of the Act, or regulations issued pursuant
to the Act. (See P.L. 95-524 § 106 (d)(l)). This authority
survived the passage and inplenmentation of the Job Training Partner-
ship Act (JTPA) (P.L. 97-300) although other provisions of CETA
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were rescinded and replaced by this Act.& Therefore, although
the CETA program | apsed, the Secretary's authority to order appro-
priate actions to correct past nonconpliance activities remins
undi m ni shed.

Did the Conplainants Fail to Mtigate their Money

Damages Agai nst the Respondent ?
| concur with the Grant Oficer and the ALJ that the Conpl ain-

ants appeared to have made reasonable efforts to secure other
enpl oyment .

The Respondent did not offer conpelling evidence that either
Conpl ai nant shoul d have done nore, even if it believes that nore
shoul d been done. See EEOv. Kallir, et al, 420 F.supp. 919 (1976).

Are the Conplainants Entitled to Attorney's Fees?

The ALJ correctly determned that the Conplainants were
not entitled to attorney's fees under either the Back Pay Act
(5 U.S.C. 5596) nor as punitive damages. Barring any statutory
provision to the contrary, | wll follow the majority opinion

in Alyeska v. W]l derness, 421 U S. 240 (1975), invoking the

"Anerican Rule" barring recovery of attorney's fees fromthe

| osing party.

1/39uscs 1591 | , _
(d) AIl orders, determnations, rules, regulations, permts,
rants, contracts, certificates, licenses, and privileges, which
ave been issued under the Conprehensive EnPonnEnt an Tralnlnﬂ_
Act (as in effect.on the date before the date of enactment of this
Act), or which are issued under that Acton or before Septenber 30,
1983, shall continue in effect until nodified or revoked by the
Secretary, by a court of competent jurisdiction, or by operation
of law other than this Act.

(e) The provisions of this Act shall not affect admnistrative or

j udi ci al Broceedln%s pending on the date of enactment of this Act,
or begun between the date of enactnent of this Act and September 30,
1984, under the Conprehensive Enploynent and Training Act.
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It is therefore ORDERED that Conplainants are awarded back
pay due them from Cctober 1, 1979, through June 30, 1980, including
all cost of living adjustnents and benefits that became avail able
subsequent to Cctober 1, 1979. The award shall include such
interest as is applicable pursuant to the DOL Regional Directive
CPC 82-053, dated July 23, 1982. "Reinstatement and Payment of
Back Wages Awarded Due to Terminations in Violation of the Act or
Regul ations. "

The award to Tibbetts should be reduced by the anounts he
earned pursuing his real estate sales from Cctober 1, 1979, through
June 30, 1980.

Secrelkary of“Labor

Dated: July 25, 1984
Washington, D.C
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